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Jura 31st, 1915* 
In Es Leo M* E^aak, Pulton Superior Court, Sentenced to be axecu 
June 2Snd, 1915, 



% 



wis* 4^ 

ted, ^. 
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Saturday, April 26th, 1915, was Memorial Day t'n Georgia and a gen- 
oral holiday. At that time'tfary Phagan, a white girl, of about 14 years of 
age was in the employ of the Rational Pencil Compaq- located near the corner 
of Forsyth fiy&unter Sts, in the City of Atlanta, She came to the Pencil 
Factory a little after noon to obtain the money due her for her wor* on 
the preceding Honday, and Leo llj Prsnfit, the defendant, paid her $1.20, the 
amount due her and this was the last time ehe was seen alive. 

Prank was tried for the offense and found guilty the succeeding August, 
Application is now made to me for clemency, 

This case has been t He suject of extensive o eminent s through the news- 
papers of the Ufcitsd States. and has occasioned the transmission of over 
100,000 letters from various States requesting clemency. XKK Hany comauni- 
cations have been received from citizens of this State advocating or oppos- 
ing interference with the sentence of the court, 

I desire to say in this connection that the people of the State of 
Georgia desire the esteemed good will of the people of every State in 
the Union. OSvery citizen wishes the approbation of his fellows and a 
State or Kation is not excepted. In the preamble to the Declaration of 
Independence, Thomas Jefferson wrote that *m*n in the course of human event. 
it becomes necessary for one people to dissolve the political b^ds which 
have connected them with another, and to assume among the powers of the 
earth the separate and eo.ua! station to which the Laws of Nature and of 
nature's God entitles them, « a decent respect to the options of man- 
kind requires that they should declare the causes which impel them to 

it 

the separation, 

Many nevrenanere an* multitude* of pe<*l. have at Mated the Stat. 
of Georgia, ceoause «f the conviction of Leo *, Uren* end have d.ol»ed the 
conviction to have -cccn through «. domination of a mot, and „* no evidenc. 
to onppct the verdict. This opinion has W* f ermed to a in* extent V 

j + v= „i H P „(. e and who are unaa quaint sd with the 
those who have not read tne evidence ana .mu «. 

judicial procedure in our State. 



4* 



&^&±±- 



t3XB 



1 have been unable to eveTTW xmte* proportion of the let 
sent me, because of their number and because I could not through them E*in 
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any assistance in determining mp duty* 
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The murder oomoittod was a most heinous one. A young girl wae "^ 
strangled to death by a cord tied around her throat and toe offends 
deserves the punishment of death. The only question is as to the ident- 

ity of the criminal. 

The responsibility is upon the people of Georgia to protect the 
litres of her citizens and to maintain the dignity of her lairs, and if the 
choice ***** must he made between the approbation of citizens of other 
State* and the enforcement of our laws against offenders whether powerful 
or weak, we must choose the latter alternative. 

tfCSS. 
It is charged that the court and jury were terrorized hy a Uob 
and the jury were coeroed into their verdict* 

1 expect to present the facts in this ease with absolute fair- 
ness and to state conditions with regard only to the truOh. 

*hen Srank was indicted and the air wae filled with rumors as to 
the murder and mutilation of the dead girl, there was intense feeling 
and to such extent that my predecessor, Governor Brown, sta^inj^gu- 
ment before me that he had the Military ready to protect the ^ in 
ra the event any attach was made, tfo such attack was made and from 
the evidence that he obtained none was contemplated, 

gome weeks after this, defendant was put on trial. Georgia prob- 
ahly has the broadest provisions for change of venue in criminal cases 
that exist in any State. Our law permits the Judge to change the venue 
on his own motion, in the event he think, a fair trial cannot he given 
in any county. The defendant can move for a change of venue on the eaae 
ground, and if it he refused, the refusal of the jusge is sublet to an 
i^ediate appeal to the Supreme Court, and in fact, the entire gsnius of 
our law &3gtS&£« r-air trial absolutely free fro* external ,nflu- 

Srank went to M without asking a change of venue and submitted 
his **** ***** case to a jury that was acceptable to him. He was abl^ 

., ^ GonBO iouous ability and experience, 
represented by counsel* o* oonspiawuo A ,„„ afl 

« «- the'eass" after evidence had been introduced 
During toe progreSS oi tne ess, ax 
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laying the crime with many oir 



ensive detail U*(» *«**■ iV * ** e3 ^ 
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against him became isatai™ intense* He was the sesara* general super- ^> 
intendent of the Factory and Mary Ehagan was a poor working gxrJ.* He was / 



°Xv 



a Oesn&ii graduate a«d sne aependent J^sai her livlihoad upon ner laoor. 
According to a witness, whose testimony will subsequently Toe related more ^ 



completely, when this girl came to get her small pay, since she only worked 
one day in the week, beoause of lack of material, this general superintend- 
ent solicited her to yield to his importunities and on her refusal slew her. j 
The relation of these facts 'anywhere and in any conrnunity would 

ejceite unbounded condemnation,. 

If the audience in the court room manifested their deep resentment 
toward Frank » it was largely by this evidence of feeling beyond tt» power 
of a court to correct. It would he difficult anywhere for an appellate 
court, or even a trial court, to grant a new trial in a case which occupied 
thirty days, becauae the audience in the court room upon a few occasions 
indicated their sympathies. However, the deep feeling againet Jrank 
which developed in the progress of the evidence was in the atmosphere and 
regardless" of the cohesion of those acts of which the court would take 
cognisance, the feeling of the public was strong. 

Since soy. Brown has related secret histrory in nis public argument 
before me, I may state that Friday night before the verdict wae expected 
Saturday, I had the Sheriff to call at the Llaneion and inquired whether 
he anticipated trouble. ' This was after many people had told me of pos- 
sible danger and an editor of a leading newspaper indicated his anticipation 
of trouble. The Sheriff stated he thought his deputies could avert any 
difficulty. Judge Roan telephoned me that he' had arranged for the defend- 
ed to be absent when the verdict was rendered. Like Gov. Erown, I 
entered into communication with the Colonel of the Plfth Regiment, who 
stated he would be ready if there were necessity. fe 

I was leaves on Saturday, gg day the "verdict war/ expected, for 
Colorado Springs to attend the WmWm Congress" of the Governors, and 
did not wish to he absent if my presence were necessary, I have now the 

■ -i;i 4-4 «o i n -h ha eve nt there were a nee** 
original c order prepared by me at tne time, in the even^ ™* 

j ii.»a -MnivLd "oe elicit chance for any 
essity for it. I became convinced there would oe siign 

use of force and therefore filled my engagement in Colorado, 

Judge Roan, in the excise of precaution, requested that both 
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, " f*« verdict was Tendered, in order to- 
counsel and defendant he absent *hen ^ T«di*t w * s 

j-4^^ *n the event of acquittal, 
S avoid fin* possible demonstration in the even 

The jury found the defendant guilty and with the exception of de- 
monstration out eide the court room, there was no disorder. 

Hence it" will oe seen ^nothing «» done W hich courts of any 
State could correct through le S * finery/ A court «t have something 
^,e than an at m oephere ^ *hich to deal, and especially when M -to 
sphere has been created through the processes of evidence in disclosing 

a horrible crime. 

our Sur.reue Court, after cartf^ H -ld«l>. *e ««—£_- 

' r ega rd t*e ord«iy E — * & ****** ™ *? " Wwt *" CI - t - 01 °°* 

RACIAL PREJUDICE* 

«. *«* mm.. *. »*• « -~* " *-*? ^•"^ - 9 ^ 
* OI± ^ .^ JL» « m &<* — *~ " 8 " 0UI 

^<»oit>iis of our schools, nsyors of our cities, 
Boards of Education, principals 01 u^ 

and conspicuous in all our comercial enterprises. 

THE FACTS 1ST THE CASE. 

^ * IC x #„«+« Tne same may oe saia 

evidence ^a are ,ot acquainted wit,i t.e facte. Tnes 

* <, nf taoee who are demanding his execution^ 
regarding ma«.y °* tjaos>e Wilt> «^« 

, „4 o-v* to an opinion vrho *s not ac 
j..j~^«v,j- nrt one has a xigny ^o * V * J - 
In w -judgtfsnv, no one a*.» ©■ +,' 1 ^- 

r* *Vp case and it must he conceded JatfJie Jury 
* quainted with the evidence in m c - se - a ™ . - 

F ^iiMB IhX deieenor upon the^tand are in the 
*ho saw the witneeses and beheld the-r d^e * /jj 

-in » a a. general rule to reach the truth, 
b es t position as a geneial ruxe ^^ 

I cannot, tfithin the short time given » bo deciue * , 

into tl» details outliMd lx" thouMndo of p.*« 

oalmk^ and dispassionate^ the *»*•» 
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THE STATE'S CASE-, 
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The State proved that Leo K ft Iratikj ths General Superintendent of 



the factory, wes in his office a little etfter 12 o* clock on the 25th day 
of Aprils 1912 1 and he admitted having paid Mary Etaag&K, $1.20 ^ being the 
wages due her for one day*s worfc. She asfced Frank whether the metal had 
come, in order to know when she could return for work* Frank admits this 
and so fax as is known, he v/as the last one who eaw her alive* At three 
o* clods the next morning (Sunday), Sewt Lee, the night wa^msti found in 
the basement the tody of Mary Phagan strangled to death lay a cord vrh i oh top 
kept generally ia the Hetal Boom, which is on Ixaflk'e floor* She had a 

cloth tied around her head which vras torn from her underskirts Her drivers 
were either * ripped or cut and some hlood and urine were upon theia* Her 

eye wae very tlack, indicating a hlow, find there ^ae a out S| inches in 
length shout four inches above the ear and to the left thereof, which ex- 
tended through the soalp to the skull. The County Ebysioiim v<ho examined 
her on Sunday morning declared no violence to the parts and. the blood was 
characteristic of menstrual flew. There uere no external signs ofi rape* 
?he body was'not mutilated, the wounds thereon being on the head and scratch- 
es on the elbow, end a wouind about two inches bslow the knee. 

The State showed that lfery Phagan had eaten her dinner of bread 
and cabbage at 11.30 o'clock and had'eaught the car to go to the Pencil 
factory which would enable her to arrive at the factory within the neigh- 
borhood of about thirty minutes. The element of exact tima ^ill be 

discussed later, 

Dr. Harris, the Secretary of the State Board of Health, and an ex- 
pert in this line; examined the contents of iiaxy Phagan's atoicach ten days 
& "yfcte her b ^^ 6Jld found from the state of W digestion of the cab- 
bage and bread, that she must laare been killed within" about thirty min- 
utes after she had eaten the meal. 

Hevrt Lee, the negro night watchman, testified that Frank had«'told 
me to be back at the Factory at 4 o» clock SaturdE$r after no on| end when 
he«came up stairs to report, prai* robing his handa" met JSTmrt Lee and 
vte&te&mm. told him, to "go out and have a good tine until 6 o'clock", 
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'&dtib&s»>dtta,t old him, toj^coui 

although'^ saioCwould^rexor to lie do,, and sleep. When Lee re- 
turned, F rank change^the slip in the Ti*e Clock^manife sting nervousness 
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and teking a long time than usml. ^v. 

When Frank walked out of the front door of the Factor, he mat a CL 

man named Gantt, who* he had discharged a short tine before, Frank looked ^ 
frightened, his "explanation being that he antic lifted harm. Gantt de~ f^ 

clared he wished to gat so tip staixs and set two pairs of shoes which 
permission Prank finally granted, stating that he thought they had been 

swept out. 

About an hour after this occurrence, Frank called up Lee over the 
telephone, a thing he had never done before, and asked him if everything 

was all right at the Factory^ Lee found the double inner doors locked, w 

Its ~ ~ 

which had never found that way before. Subsequently, when Lee was ax- 

rested and Frank was requested b£ the Detectives to go in and taUc to him 
in order to find what he knew, Lee says that Frank" dropped his head and 
stated "if you keep that up, we will both go to heU", 

On Sunday morning at 'about S o'clock, after Eewt Lee, tfce night 
watchman, had telephoned the Folice StationV the discovery of the dead 
body and the officers had oome to the Factory, they endeavored to reach 
Frank by telephone, but o.uld not get a response. They telephoned at 
7,,S0 Sunday morning and told Frank that they wanted him to come down to 
the Factory and when they came for him, he was very nervous and trembled. 
The body at that time had been taken'to the Undertakers, «d according to 
the evidence of the officers who took Frank by the Undertakers establish- 
ment to identify the girl, he (Frank) showed a disinclination to look at 
the body and did not go into the ro«n where it lay, but turned away at 

the door. 

Frank had made an engagement on Friday to go to the Base Ball 
(^ on Saturday afternoon with his brother-in-law, but broke the en- 
gagement, *s he said in his statement, because of the financial state- 
ment he had to make up, while before the Coroner t. Jury, he said he 
broke the engagement because of thre&tening weather. 

The contention of the State, as will hereafter be disclosed, was 
that mm remained # «» ^Wsaturday afternoon to dispose of the 

j A v,+ fv^- t*&s the reason He gwe Wevrt lee his 

unusi^al leave of absence* 
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The ooot«B husband testified that on Saturday, the day of the mux 
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der> he visited his wife at the home of LIr, Selig, defendant 's fathead in-law, 9o> 



where ^r^j3£ and his wife were living, end that Frank cams itt to dinner and 
ate nothing/ The negro co<ft of the Selig»s was placed upon the stand and 

denied that her husband was in the kitchen at all on that da#. Por pur*- 
poses of i^each^entg therefore^ the State introduced an affidavit from" 
this cook taken by the Defect ires, and as she clamed under duress, which 
ijended to sULbstenti£.te the story of her husband and which affidavit de- 
cleired that on Sunday morning after the murder * she heard lira, Prarik tell 
her mother that Mr, Prank was drinking the night before and made her sleep 
on a rug and called for a pistol to shoot himself, because he (Prank) had 
murdered a girl. This affidavit was xekeeI relevant for purposes of im- 

^ peachment, although* of course* it h&d no legal probeta^ v^lue as to the 
facts contained therein* On the at end, the cook declared that she was 
coerced "by her husband and Detectives under threat of "being locked vg? 
unless she gave it, and it was made at the Station House. The State 

#■ proved it was given in the presence ofi* lawyer and said that her denial 



\ 



of the truth of the affidavit was because her wages had been increased 
by the parent of Mrs, Prank . ITo details are given as to where the con- 
versation occurred between Mrs. Pranit and her Mother* nor is there sny 
explantion as to how she happened to hea^ the conversation* It will 
"be easily seen that the effect of the affidavit upon the juiy might be great. 

It is hard to conceive that any man*© power of fabrication of minute d- 
de tails could reach that which Conley showed, unless it be the truth. 

The evidence introduced tended to show that on Sunday morning Prstik 
took out of tha Time Clock the slip which he had admitted at that time was 
punched for each half hour, and subsequently Frank claimed that some punches 
had been missed. The suggestion was that he had either manipulated the slip 
feo place the burden on Lee 3 or was so excited as to be unable to read the tt± 
slip correctly. V 

The State introduced a witness , Honteen Stover, to prove that at the 

_ 

time 3B0St ^hen ITary Phagan and Praiik were in the *?$&, Kuuu, sne was in 

._. -. * — 

situs's Office and he was absent, 'although he had ! decided he had not left his 
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orf ioe, 2&IEX Tiie state snowed tn&t iuo* h&ias of lEary Phagan had "been ^ 
washed jdfc±fexpxaax±sxx35aa^ by the Undertaker with pine tax soap, which 
would change its color and thereby interfere with the ability of the 
Doctor to tell the similarity between the hair on the lathe and Mary 

phagan's hair. 

The State further showed a oord of the character which str angled 
Hary Phagan was found in quantities on the Ketal Room floor*, and was 
found in less quantities and then cut up in the basement. As to this 
Detective Starnes testified, <I saw a cord like that in the basement, 
but it was out up in pieces, I saw a good many cords like that ell 

oyer the Factory 1 '. 

Kolloway testified: "These cords are all over the building and in 

the 'basement 1 '. 

Darley testified: to the same effect. 

However, this contradicts the testimony that was presented to the 

Jury for solution,, 

^ "^S^JTtoShe Jury that witnesses for the defendant, under the 
suggestion ot^&Z&T^Lci. change their testimony so that it might not 
operate against the defendant. 

I have not enumerated all the suspicious circumstances urged by 
the State, hut have mentioned what have appeared to me the most prominent 
ones, fee I hw» not mentioned the more prominent ones, an inspection 
. of record fails to maintain the conteniion. 

It is contended that a lawyer ™* engaged for &iM at the Station 
House before he was arrested. This is replied to hy the defense that *" 
a friend had engaged counsel without Frank's Knowledge, and the lawyer 
advised Frank to make full statement to the Detectives* 
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Jill COIJIEY. 
The most startling and spectacular evidence in the case was that 5± 
given by a negro, Jim Conley, a man 27 years of ag e ; and one who frequently 
had been in the chaingang. Conley had worked at the Factory for about 
two year* and was thoroughly acquainted with it: He had worked in the 
basement about two months and had run the^ator about a year and a tal*. 
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On 1&E& 1st he was arrested "by the Detect ires* 4^ 

Fear the body in the basement had been found two notes, on© written *<^ 
on "orown p^per and the other on a leaf of a scratch pad. That written on 
white paper in a negro *s hand writing showed the following: 

*'He said he would love me, lay down pier like the night witch, did 
it, btit that long, tall blesok negro did "boy hisself"* 

On the brown paper , which was the carbon sheet of an order blank 

which hereafter beoomoe important* 
headed "Atlanta, Ga» ^^ISO 1 !^ 213 written in.a negro } s hand writing the 

following; 

» U& m that negro fire down here did this i went to m*ke water and hs 
joastasil push me down a hole a long tall negro black did (had) it, i write 
while play with me". 

The Defectives learned about the middle of May that Conley could 
write, although at first he denied it. He made Emsx. one statement %n& 
three affidavits which are more fully referred to in stating the defend- 
ant's case* The affidavits wear© introduced by the defendant under notice 

to produce, 

By these affidavits there was admitted the substance of the evidence 
that he delivered on the stand, which in brief was as follows; 

Gonley claimed that he was asked by Frank to come to the Factory on 
Saturdey and watch fat him, as he tad previously had done* which he explained 
qieaiit that Prank expected to meet some woman and v&en Frank stamped hi-s foot 
Conley was to look the door leading into the Factory End when he whistled, 
he was to open it* 

Ooniey occupied a dark place to the side of the Elevator behind some 

_ _ 

bo^css, where he would be invisible* 

Conley mentioned several people * including male and female enaployees, 
who went up the steps to the second floor where Frank's office was located* 
He said that Hary Phagan went upt the stairs and he heard in a few minutes 
foot steps going back to the Hetal Ho can, which is from 150 to 200 feet from 
the office fc He heard a scream and then he dosed off* In a few minutes 
Frank staged and then Conley locked the door and then Frank whistled, at 
which time Conley unlocked the door and went up the steps* Frank: was 
shi vering and trembling and told Conley "I wanted to be with the little 
girl ar*d she refused me and I strucC^er snd I guess I struck her too hard 
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and ehe fell and hit her head"ag<knst something, ««1 * do not knew how b 
she got hurt. "Of course, you know I aint "built like other men". 
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Conley described Prank as having been in position which Conley thought ^ 



indicated perversion, but the foots set out by Conley do not demand fr*«L 

conclusion* 

Conley says that he found Tk*x$ Phagan lying in the Metal Roan sons 
200 feet from the office, with a cloth tied about her neck and under the 
head ae though to catch blood, although there wa.s no blood at the place. 

Srank told Conley to get a piece of cloth and put the body in it and 
Conley got a piece of striped bed tick and tied up the body in it and brought 
it to a place a little way from the dressing-room end dropped it and then 
called on Prank for assistance in carrying it. Prank went to his office 
and got a key and unlocked the switch heard in order to operate the eleva- 
tor, and he and Conley took the body in the elevator down to the basement, 
where Conley rolled the body off the cloth. Frank returned to the first 
fleer by the ladder, while Conley went by the elevator and Prank on the 
first floor got into the elevator and went to the second gloor on which 
the office is .ocated. They went back into Prank's private office and 
Just at that ti me Prank said "My God, here is **** Clark and Corinthia 
Hall", and Prank then put Conley into the wardrobe. After they left 
Prank "let Conley out and asked Conley if he could write, to which Conley 
gave an affirmative reply. Prank then dictated the letters heretofore 
referred to. Prank took out of his desk'a roll of Xvmx green backs 
and told him "Here is $200.00% but after a while requested the money 

!>&ck sjia got it,. 

One vritness testified she tegk saw some negro,whom she did not 
xeccgnise, sitting at the side of the elevator in the glo«. On the extra- 
ordinary motion for new trial, a woman, \vho was unreached, made affidavit 
that on the 31st of Up , through newspaper report , she saw that Conley 
%Laimed he met Prank by agreement at the corner of Porsyth & Kelson St** 
on the 26th of April, 1913, and she became satisfied that she saw the two 
in close conversation at that place on that "daie /between 16.00 and 11.00 

o'clock 

Prank put his character in issue and the State introduced ten wit- 
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nesses attacking Frank's character, some of whom were Factory employ ees,^k 

who testified that Frank's reputation for lasciviousnesB was had, and som e GL 
told that he had teen seen making advances - to Slaxy phagan, "whom Frank "had ,* 

professed to the Detectives j either not to have known, or to h&Ve been ^ 

slightly acquainted with. Other witnesses testified that prank had im- 
properly gone into the Dressing Boom of the girls. Some witnesses who 
answered on direct examination that Frank's reputation for laecivioueness 
was had, were not cross*G examined as to details, and this was made the 
subject of comment "before the jury. 

The shore states very briefly the gist of the State's case, omitting 
many inoidents which the State claims would confirm Frank's guilt when taken 
in their entirety. 



EEEEESE, 

The defendant introduced approximately one hundred witnesses as to his 
good character. They included citizens of Atlanta, College mates at Cornell 
and Professors of that College, 

The defendant was horn in Texas and hie education was completed at 

the Institution named. 

The admission of Conley that he wrote the notes found at the hody of 
the dead girl , " t oge ther with the part he admitted he played in the transact* 
ion, combined with his history and his explanation as to both the writing 
of the ITotes and the removal of the hody to the hasement, make the entire 
case revolve ahout him. Did Conley speak the truth? 

Before going into the varying and conflicting affidavits made hy 
Conley, it is advisable to refer to so^ incidents which cannot he recon- 
ciled toConley's *fca*md: story, wherever a physical fact is stated by 
Conley, which is admitted, this can he accepted, hut under both the rulas 
of lawand of co^on" sense, his statements cannot be received, excepting 
where clearly corroborated. H e admits not only his participation as an 
aocesBory, hut also glibly confesses his own infamy. 

One fact in the case,and that of most important force in x*xtex±m 
arriving at the truth, contradicts Conley t, testimony, it is disagreeable 
to refer to it, but delicacy must yield to necessity when human life is at 
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The uystery ifl the caae ±9 * be T^st* * 1 aa to ^ow Ukacy Phage's 
body got into the "basement* It was found 1» feet away from the ele- 
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vat or end the face gars evidence of being dragged through dirt ajid cinder s* ^£ 
She had dirt in her eye a mid mouth* Conley testified that he and Prank 
took the body down to the basement in the elevator on the afternoon of April 
36th| 1913, and leaves for inference that Frank removed the body 136 feet 
toward the end of the building* where the body was found at a spot near 
the "back door which led out towxirds the street in the rear,, conley 
swears he did not return to the basement , hut went back up in the elevator, 
while Frarik went back on the ladder , constituting the only two methods of 
ingress and egress to the basement, excepting through the back door* 
This was between one and two o'clock on the afternoon of April 26th. 

Conley testified that on the morning of April 26th he went down 
into the basement to relieve hie bowels and utilised the elevator shaif 
for the purpose^ 

On the morning of April 37 th at 5 o 1 cloak, whs n the Detectives came 
L down into the basement by way of the la d der , they inspected the premises * 
including the shaft, and they found there frunum excrement in HKisomx natural 

condition. 

Subsequently, when they used the elevator, which everybody, includ- 
ing Conley $ who had xmi the elevator for X^r years, admits, only stops by 
hitting the ground in the basement, the elevator etruc^the excreanent sjad 
^ mash^ d it, thus demonstrating that the elevator had not been used since 
" Copley had" been there* Solicitor General Eoreey, H*» Howard and a^ self 
visited the Penoil Factory and went down this elevator and ws found it hit 
the bottom. I went a^ain with W Secretary with the same result. 

FrarJc is delicate in physique, v/hiAconley is strong ajid powerful. 
Conley's place for watching, as described by himself, was in the gloom a 
few feet from the hatchway /leading Toot way of ladder ~ to the basement, Also 
he wae*a few feet of the elevator shaft on the first floor. Conley *s action 
in the elevator shaft was in accordance with his" testimony that he made 
water twice against the door of the elevator sW* o^"tne ^rni^ ft tfi 
26th lv lurtwd og doing so 1* trie *u>« of his corner behind the boxes where 

he kept watch* 

Mary Phas** & coming down stair* w*e coined to pas* within a few 

feet of Conley, who was invisiole to her and I* * m »« f «» tot f"^- 
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Fi-ani: could not hawe carried her down the hatchway, Conley might hay© debe 
so with difficulty. If the Elev&tor Shaft was not used by Conley and \q 
Prank in taking the body to the basement, then the explanation of Conley t y y. 



who admittedly ■wrote the notes found by the body^ cannot be accepted. 
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In addition there was found in the Eelev&tor Sha&"at 3 O'clock ^ 

Sunday moaning, the parasol, which was unhurt f a^id a ball of cord which 
had not been maehed., 

Conley in his af fidavit© before the Detectives testified he wrapped 
up the body in a crocus sack at the suggestion of Prank, but on the trial, 
I he testified he wrapped up the body in a pietfe of bed- tick like the sMxt 
£ of the Solicitor General', The only reason for such change of testimony, 

unless it be the truths wae that a crocus sack unless erplit open would be 
too small for the purpose. If he eg>lit open the crocus sack with a knife, 
this would suggest the use of a knife in cutting the drivers of the girl. 

So the question arises* whether there was any bed*- tick in the Pencil 
Factory? and no reason can be offered why bed- tick should be in a Pencil 
Factoi*y, It has no function there » Had such unusual cloth l^een in the Fac- 
tory, it certainly must have been known, but hobody has ever found it* 

Conley says that after the deed was coimiitted, which everybody ad- 
mits could not have been before 12^,05^ Frank suddenly said: "Here comes 
Emms. Cla^k and CorintMa Hall, and he put Conley in a wardrobe. 

The uncontradicted evidence of these two witnesses, and they are 
unimpeached, was they reached the Factory at 11^ 35 A* M* and left it at 

: 11,45 A, il # » and therefore this statement of Conley can hardly be accepted, 

bottom - 
Conley says that when they got the body to the tes^ of the elevator 
_ 
in the basement, Frank told him to leave the hat, slipper and piece of 

ribbon right there but he "taken the things and pitched them over in front 

_ _ 
of the boiler" which was 57 feet wway* 

Conley says that ^xa,rik told him when he watched for him to look the 
door when he Frank stamped and to open the door when he whistled* In other 
words* Frank had made the approach to the girl and had killed her before he 
had signalled Conley to lock the door, 

Conley says, n I was upstairs between the time I looked the door and. 
the time I unlocked it. "I unlocked the door before I went up stairs". 
This eixplanation is not clear, nor is it easy to comprehend the use of the 
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signals which totally failed their purpose. ^ 

It iB odious during the course of the story that whil* Frank ex- ^ 
plained to Conley ..cut strains the girl when she refused him and Conley 9* 
found the girl strangled with a cord, he" did not safe *rank anything a>o;^ ^ 

the use of the cord, and that subject was not mentioned. <^ 

The would on IW Stoagm was near the top Of the head and reached 
the skull. Wounds of that character bleed freely. At the place Conley 
says he found blood, there was no blood. Conley says there was a cloth 
tied around the head as though to catch the blood, but none was found 

" One Barrett says that on Monday coming he found six or seven 
strands of hair on the lathe with which he worked and which .ere not there 
on Friday. The implication is that it was Ii*# H*B«'« *$*- *<* *»* ^ 
received a cut by having her head' struck at this place. It is admitted 
that no blood was found there. The lathe is about # feet high and *ary 
Phagan is described as being churfcy in buiid, XM blow which would have 
forced her with sufficient violence again.* the smooth handle of the lathe 
to have produced the wound must bar e been "a powerful one, since the differ 
ence between her height and that ox the ^the could not have accounted 
for it It was strange, therefore, that there was a total ahsence of 
hlood and that prank, who was delicate, could have hit a blow of such 

violence* 

Some of the witness for the State testified the hair was like that 

of m »■■». -Xthiutfi B«. Harrie compared Mffimfo ^ wit * * tot °" 
the lathe under a micosccpe and was under the impression it was not Mary 
Phages hair. This will be tte subject of father cogent, 

Barrett and others said they thought they *W blood near the dressing 
ioom, at which place Conley said he dragged the body. 

Chief of Police Beavers said he did not know whether it was blood. 
D BeteetivesStarnee said/ 1 do not know that'the splotches I saw was 

tjiooa 11 . 

Detective Black m^m «™"» *° ™ ™#? ^ ?l ^ 
call W attention to am' blood splotches*. 

detective Scott says; "We went to the Hetal SGSfi where I wae 

Bftcrcm saine spots supposed to Da olood Bpotz" + 
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A part of what they tfcou^t to be biood was chipped 19 in f our ^ 
« or five chips m m Claude, Smith tesfifU that on one of the chips .^ 

& found.under a microecope, f-xffi three to five Wood corpuscles, a 
half drop fo did fray a caused 1% 

Srshk says that the part of the splotch that ^s left after the 
chips were taken iv was examinedby him with an electric flash !«, 

and it was not "blood, 

Barrett, who worked on the Hetal floor, and who several lessee 
declare claimed * *««d because he discovered the hair »d blood ***** 
^said the splotch was not there or/ Friday, «d b^ witnesses sue- 

tained hint. 

There was testimony that there were frequent injuries at the 
*„t«y -d blood was not influent in the neighborhood of the ladiea' 

dressing xoQm.^^^-** r ^^-*^ i ^ rx ~^' ~* 

Dr. Smith, the City Bacteriologist said that the presence of blood 

corpuscle! could be told for months after the blood had dried. All of 
this bore u»on the question as to whether the murder took place in the 
Hetal Room, which is on the .». f*«* of Frank's Office, Exeepting 
near" the "lletal Room at the plaoe mentioned where the splotches varied 
mmmm W%0 *•<"**** testimony, from the size of a gggg to the 
size of a palm leaf fan, there was no'wiooi whatever. It is to be re 

*' m \ ni j ^neVnHna U32d aToout tile Factor was 

marked tuat a whibe substance sailed naakoline us-a 

found spread orer tfte splotob.es* 

■ 
COIOGEY'S AFFIDAVITS. 
The defense procured under notice one st dement and thres affidav- 
its taken W the Betectivee fro* Conley and introduced the, in evidence. 

.he first st%ent, dated 2*ay IB, 1913, give, a ninute detail of h,s 
^tions on the sith day of April and species the saloons he visited end 
the whiskey and beer he bou^t / and minutely M&M the denomination 

of mmm * « «* #f & *«* ^ *& whi ^ y "* pan Bausase * 

This comprehends the whole of Affidavit #1, 

*u« ^'-Bfttves an affidavit in which 
On Hay 84, 1915, he made for the se-ectxves an 

he says that on Friday before the Saturday on *nich the m^d-r 

,, . ifi Th is would appear strange, because 
ted, 3?rank asked him if he could «i.i, This *oiw 
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I*ank weH knew he could write and bed so known for months, but according %,, 
Conleyis affidavit Frank dictated to him practically the contents of one 
of the notes found by the body of 'Jtacy Fhagan. Fr arte, then, according to 
Conley l s statement, toon a brown scratch pad and wrote on that himself, 
and then gars hii^ box of cigarettes in which was some money and Frank said 
to him that he had some wealthy relatives in Srooklyn, and "why should I 

hang" » 

This would hare made Frarik guilty of the contemplated murder on Friday 
which was consummated Saturday and which was so unreasonable, it could not 
be accepted,* 

On May 26th. 1913. Conley made for the Detectives another affidavit, jc 

-if - " -■" 

■whjLoh he denominates as second and last statement. In that 3m states that 

on" Saturday morning after leaving home he bought two beers for himseli" and 

then went to a saloon and won 90 eta, with dice, where he bought two more 

beers and a half pint of whiskey, some of which he drank, and he met Frank 

at the corner of Forsyth & Selson Sts. ana Frank aBksd him to wait until 

he returns d* 

Conley went over to the Factory and mentioned various people whom he s 
saw from his place of espionage going up the stairs to ftr. Frank's office. 
Then prank whistled to him -ad he came up stairs and Frank was trembling 
and lie and 2?rank went into the private office when Prank exclaimed that 
tfiss Emma Clark and Corinthia Hall were coming and concealed Conley in the 
wardrobe. Conley said that he stayed in the wardrobe a pretty good while, 
for the whiskey and beer had gotten him to sweating. Than prank asked him 
if he could write and ^rank made him write at his dictation three times and 
Frank told him he was going to take the note and send it in a letter to his 
people and recoranend Conley to them. prank said "Why should I hang?" 

•prank took a cigarette from a box and gssre the box to Conley, and 
* and 

when Conley got across the street, he found it had two paper dollars* two 

silver quarters in it* and Conley said "good luck has done struck me". 

At the Be*x Saloon he "bought one-half pint of whiskey and then got a bucket 

M&aasx and bought 15ots, worth of beer, 10 cts. worth of atove-wsod, ajad 

a nickle's wor$h of*pan sausage and. gave his old woman #3,80. He did not 

leare home until about 1& o'clock Sunday * 0^ Tuesday morning IPrarik c^rns up 
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stairs and told him to be s. good* boy. Or. Wednesday Conley washed his st«|rt 
st the factory and hung it on the steam pipe to dry, occasioning a little 

The Detectives took the shirt and finding no "blood on 







rust to get on it, 
it returned it. 

On the 29th of May, 1913, Conley made another affidavit, in which 
ha said that -^rank told him that he had picked up a girl and let her fall 
and Conley hollowed to him that the girl ros dead, and told him to go tot 
the cotton hag and get apieoe of cloth, and he got a pianExafx Dig wide 
piece of cloth and took her on his light shoulder, when she got too heavy 
for "him and she slipped off when he got to the Dressing Room, Ke called 
Frank" to help and prank got a key to the elevator and the two carried 
the body down at aire and Erank told him to take the body back to the saw 
dust pile and Conley s^ys, he picked the girl up and put her on his should- 
er, while prank went baok up the ladder. 

It will be observed that the testimony and the appearance of the girl 
indicated that she was dragged through the cinders and defcris on the floor 
of the basement, yet Conley says he took her on his shoulder. 

The affidavit further states that Conley took the cloth from around 
her and took her hat and slipper, which he had picked up upstairs, right 
where her body was lying and togah brought them down and untied the cloth 
and brought than baok andWcwed them on the trash pile in front of the 
furnace. This was the time that Conley says £rank mads the exclamation 
about Emma Clarke and Corinthia Hall, 

An important feature in this affidavit is as follows: 

Conley states in it that Hr. Prank said: "here is $200.00 and Prank 

handed the money to him". 

All of the affidavit &§& to this paint is in type-writing, fee 
original was exhibited to me. At the end of the affidavit in hand writing 
is written the following: "while I m looking at the money in my hands^ 
Mr, Prank said, let me hare that and I will^make it aU right with you 
Ticnday, if I "live and nothing happens" , and he took the money back and I 
asked him if that was the way he done, and he said he would give it back 

Honday", 

It will be noticed tt»t the first question which would arise would 

be, what became of the $200. This could not be accounted for. 
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Therefore, when that query presumably was propounded to Conley, tae only \q. 
explanation was that Frank demanded it back. /* 

The Detective e had Conley for Wo or three houre on Mfy lSth trying ^ 

to obtain a oonfession, and he denied he had seen the girl on the day of 
the murder. Tne Detectives questioned torn closely for three nours on way 
2oth t m» .19 r; 6 |isa|ed %gv story. On May 37**?% talked to him about 
five or six hours in Chief Langford'e office,. 

Detective Scott, who was introduced by toe State, testified regards 
iiig uoiiievts statement ana. affidavits as foxiowe: 

»we triea to ingress him with th^'lraiJs: woula not have written 
those notes on Friday, that that was not a reasonable story. That it 
showed premeditation and that v,ould not do. We pointed out to him why the 
first sta.tea.ent' would not fit. tfe told him we wanted anotner statement. 
Ke declined to make anotner" st ate^nt . He said ^ nad told tne trutn". 

« On Jfe# s6tll » CMef mi&oxd and I grilled him for five or six 
hours again, endeavoring to make clear several points which were far^^ 
fetched in his statement. We pointed out tojcim that hie statement would 
not do and would not fit, and he then made /statement of Hay 28th, after 
he hadlold that his previous statement showed deliberation and could not 
be accepted. He told us nothing about ?rank making am engagement to 
etamp and for him to look the door, and told nothing about tfonteen Stover. 
He aid not tell us about seeing liary Fna^an. Re said he did not see her. 
Ke did not say he saw Quinn, Conley was a rather dirty negro when I first 
saw him. He locked pretty good when he testified here. 

"On Hay 29th, we talked with Conley almost all day. tfe pointed out 
things in his story "that *ere improbable and told him he must do better 
than that, Anything in his etory that looked to be out of place, we told 
him would not do. We tried to get him to tell about the little mesh bag. 
tfe tried pretty strong. He always denied ever; having seen it. He denied 
knowing anything about the matter down in the basement in the elevator 
shaft. He never said he went down there himself between the time he came 
to the factory and 'went to montage. He never said anything about m, 
*r*nk having hit her, or having bit her too hard, or about tip-toes from 
the Metal **** Department. He said there was no thought of curing the 
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"On May 18th vre undertook in Chief langfoxd 1 © Office to convince him */ 
he could write , and r;e understood lie said he could not write and we knew he ><^ 
could. We convinced him that we knew ha could write and then he wrote 5 
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In his evidence "before the Jury in the re-direct examination, Conley 

thought it necessary to account for the mesh laag, and for the first time, 

said that n L ff iary Phagan's mesh tag was lying on Mr. Frank's desk and lir. Frank 

put it in the safe". This is the first mention of the me ah hag. 

The first suggestion that was made of Prank beini? a pervert was in 

^ Conley >s testimony. On the stand, wm he declared Pr^hk said "he was not 

"built like other men"* 

There is no proof in the record of Frank being a pervert. The sit- 

y uation in which Conley plaoes him and upon Conley 1 s testimony must that charge 

rest, does not prove the charge of perversion ifi Conley ! s testimony "be true. 

motive 
On argument "before me,, I asked what jobber Conley would mska have to make 

such a suggestion and the only reason given was that some one may have made Itiz 

him the suggestion "because Jews were circumcised. 

Conley in his evidence shows himself amendable to suggestion. He says* 

"if you tell a story, you know you have got to change it. A lie won 1 t work 

and you know you ha,v& got to tell the whole truth". 

Conley in explaining why his affidavits varied said: "The reason why I 

told that story was I do not want them to know thS/fc these other people passed 

hy me for they might accuse me. I do not want people to think that I was 

the one that done the murder". 

AUTHOR OP THE MOTS, 
Conley admits he wrote the notes found by the body of Mary P^jagan. 
Did Erarik dictate them? Conley sweats he did. The State says that the ^m 

use of the word "did 11 instead of "done 11 indicates a white man's dictation, 
Conley admits the spelling was his. The words are repeated and are simple, 
which characterises Conley 1 s letters^ In Conley* s testimony, you will find 
frequently that he mses the word "did TI and according to calculation submitted 
to me, he used the word "did" over fifty times during the trial. 
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While Conley was in Jail charged with being an accessory, there was also 
iacarcarated in tftfe jail, * WO m*n a(Ba «i Annie Maude Carter, wham C^ley had 
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the ^a 
met at the Court House, She did work in the jail and formed aas ao- ^ 

auadntsace of Conley, who wrote to her man;.' n&fcngthly letters. These s 

letters ere the most obscene and lecherous I have ever read. In these 

letters t the ^.vord did" is frequently employed, it will he observed that 

in Conley* s testimony, he ubsb frequently the word "negro", and in the 

Annie ^aude Carter notes, he says; "I have * negro watching you". 

The Annie Maude Carter notes, which were praexftit evidence in 
behalf of the defendant, and which tended strongly to show that Conley 
was the real author of the murder notes, were not before the jury. 

The work "like" is used in the Mary Phagan notes* and one will 
find it frequently employed in Conley* s testimony. The word "play" 
in the Spry Phagan notes, with an obscene signif i canoe V is similarly 
employed in the Annie Maude Carter notes. The same is true *s to the w 
words "lay" and "Love", 

In Conley 's testimony, he uses the words "make water" just as they 

are used in the liary Phagan notes, 

in Conlsy's testimony he says the word "hisself" constantly. 

It is mrged by. the lawyers for the defense that Conley' s character- 
istic was to use double adjectives. 

In the B&ry Phagan notes, he said "long tall negro, black", "long 

slim, tall megro". 

In his testimony Conley used expressions of this sort, "He was a 
tall, slim build heavy man'.' "A good long wide pieve of cord in his hands". 

Conley says that he wrote four notes, although only two were found. 
These notes have in them IBS words, and Conley swears he wrote them in 2* 
minutes. Detective Scott swears he dictated eight words to Conley and it 
took him about bJLx minutes to write them. 

The statement is made by Prank, and that statement is oonsistent-^ith 
the evidence in the record.that the information that Conley could write 
came from Frank when he was informed that Conley claimed he could not 
write. Prank says he did not disclose this before, bemuse he was not j 

aware Donley had been at the Factory on the 26th day of April, and there- 
fore the materiality of whether Conley could write any more than W 
other negro employee, had not been Rested to him. *rank says that 
he g^e the information that Conley had signed receipts with certain lewele; 
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ers ? with \ihom Conley had dealings. 
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WEEKS TCKE THE ITOEES WBITfEST. 
At the time of the ferial, it was not observed that the Death ITote 

mmm m **«» saper was ** ord9r ,olsrfc ' with the datQ line WAt1 ^^' 

Ga ^ , 190, Subsequently the paper was put under a magnifying glass 

and in bluT^neil, it w, S found that one Becker's name was bitten there. 
He had been ployed at the Factory on the fourth floor. Instigation 
was made and Becker testified that he worked for the Pencil Factory from 
1908 until 1912, and the order blank was #1018, During that entire time, 
he signed orders for goods and supplies, The brovm paper on which the 
"Death Sote was written hears his signature, and at the time he left Atlan- 
ta in 1913, the entire supply of flanks containing the figures 190_, had 
been sxiuiusted, and the blanks containing the figures «'19l_" , had already 
been put in use, Becker makes affidavit that before leaving Atlanta, 
he personally packed up all of the duplicate orders which had been filled 
and performed t.:eir functions, and sent them down to the basement to be 
burned. Whether the order was carried out , he did not know,, 

In reply to'dbhis* the State introduced on the extraordinary motion, 
the testimony of Philip Chambers, who swears that unused order blanks *x±±± 

entitled "Atlanta, a*. , , 19l_ w ere in the office next to Jrank's 

office and that he had *±Ha* been in the basement of the Factory and 
found no books or papers left down there for any length of time ; but same 

were always burned up. ,/— s \ 

-his evidence was never passed upon by the jury (^developed since 
the trial. It was strongly corroborate of the theory of the defense 
that the death notes were written, not in Frank's office, but in the 
basement, and especially in view of the evidence of Police Sergeant Dobbs, 
^ho visited the scene of the crime on Sunday morning, as follows: 

"This soratch pad was also lying on the ground close to the body. 
The soratch pad was lying near the notes. They were all right close to- 
gether, There was a pile of tr ash near the boiler where this hat was teox 
found, and paper and pencils were down there too", 

Police Officer Anderson testified: 

"There are "plenty of pencils and trash in the basement 1 '. 
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laxley testified; W I hatfe seen alL kinds of pr^er down in tUl h* 
basement, T:*e E&p&? that note is written on is a blank order pad. That ® 
kind of paper is likely to be found *11 ovei- the building for this reason, 
they write an order and sometimes fail to get a carbon under it, and at 
other time a, they change the order and it gets into the trash. That kind 
of pad is used all over the Factory, 

Orer the boiler is a gas jet. 

Another feature which was not known at the trial and wMoh was not 
presented to the Jury, but came up by extraordinary potion, was regarding 
the hair alleged to have been found by Barrett on the lathe* The ev- 
idence on the trial of some of the witnesses was that ths hair looked 
like that of Hary Phagan, I£ was not brought out at the trial that Dr. 

Harris had examined the hair under a microscope and by taking sections 

thought 
of it and comparing it with Kary Phagan's hair, £&& that on the lathe 

was not Hsry Phagan's hair t although he said he could not be certain of it„ 
This, however, would have been the highe&t and best evidence. 
The evidence as to the prpbability of the blank on which the desth 

note was written being in the basement, and the evidence ^s to the hair, 

would have AKflgndgsbt tended to show that the murder was not cotfimitted on the 

floor on which Prank 1 3 office was located, 

THE TIMS q^SSlGR, 
The State contended that llary Phagan came to the office pf Leo 1l a 
Prank; to get her pay at some time between IS, 05 amd 12.10 snd that Prank 
had declared that he v?as in his office the whole time. 

It is true that at the Coroner^ itsx^ Inquest held on Thursday 
after the murder (?a£e 364f f he said he might hare gone back to the toilet, 
but did not remember it, However, in some of his testimony, Prank said he h 
had remained the whole time in Ms office, lionteen Stover swears that she ca 
came into PrankA'sffice at 12,05 and remained until IS, 10, and did not see 
Prank or anybody, She is un impeached, end the only way to reconcile her 
evidence would be that she entered Frank's officers she states for the 
first time in her life, aiid did not go into the inner room inhere Prank 
claimed to have been at work. If Frank were at work at his d^sk, he could n 
not be seen from the outer room, Monteen Stover said she wore Tennis 
Shoes and her steps may not have attracted him* 
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However, the pertinency of l-fonteen Stover *s testimony is that Jfi 
Pbagan had come to get her pay and Frank had gone with her back to the ^ 
Metal Eoom and was In process of killing her while Monteen Stover was in 
his office, wad this was at a time when he had declared he was iu nis 
01 x ice, 

Tue evidence looses its pertinency, if Mtffcy Phagajj had not arrived 
a± -the time Hon t sen Stover same, What is the eviaence? 

Tne evidence uneontrauiuteu diefcle^es that Uixy Phagan ate her din- 
ner at ll t 50 o'clock, and the evidence of the street car men was that she 
caught the 11.56 caxf which was due at the corner of Forsyth & Hsxietta Sts % 
at frgfr?-fc 13.Q7-&. The distance from this place to the Pencil Pactory is 
about one-fifth of a mile, It required from 4 to 6 minutes to walk to the 
factory, and especially woulfl $he time be enlarged, beo^use of the crowds 
on the streets on nemo rial Day, 

UFhile the street oar men swear the oar was on time, and while Geogge 
Ilpps* a witness for the State, who rode with ll&zv phagan, swears he left her 
about 12,07 at the corner of Foretyth & Marietta Sts. There is some evidenc 

to the effect that the oar arrived sKx±±ms. ac cording to custom, "but might hav 
arrived two or three minutes before schedule time* If so, the distance 
would have placed IZzry .Phagan at the Pencil Factory at some time between ±£g' 
i. I2 t 05 and 12,I0 t ITonteen Stiver Icoked at the clock and says she entered at ! 
12,05^ A suggestion is made thst the Time Clocks, which were punched by the 
employee s^ might hsve been fiast, This proposition was met l^y V m W t Rogers, 
who accompanied the Detective^ to the scene of the murder on Sunday morning, 
and who testified (Page 200) , tt I know that both clocks were ru-iiiing, and I 

noticed both of them had the exact time 11 * Therefore, Mont a an Stover must 

■ 
have arrived before Mary Phagan ,aaid while Hbnteen Stover was in the room, i* 

it hardly seems possible under the evidence, that Llary Phagan was at that 

- 
time being murgered* 

Lemmie Quinn testifies that he teached Frank 1 s office about 12*30 
and saw ?£r, jrra^k. At 12* 50, lirs, J. A, '.Vhite called to see her husband 
p& the factory whers he was working on the fourth floor, and left again 
before one ojclock. 

At 12,B0,, according to Itenham, Prank came up to the fourth floor and s 
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said that he wanted to get out, The evidence for 



the defense tends to show 
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that the time taken forVoving the body, according to Conley's descripti^ 
was so long that it could not ti&B fitted the specific ti^es at which visi<^ 
tors saw Frank; it will be seen that when H*«, White came up at 12.30, 
the doors below were unlocked, 
* Another feature of the evidence is that the rtoafto of ^n back door 

|n the basement was the former means of egress for Coniey, when he desired 
to escape his creditors among the employes. On Sunday morning, April 27, 

the staple of this doer had been drawn. Detective Starnes found on the 
% door the marks of what he thought ^bloody fi nger-prints, and he chipped 
off two pieces from the door, which looked like-bloody finger-prints. The 
evidence does not disclose further investigation as to whether it was blood 

or not. 

The motive of this murder may be either Robbery, or Robbery and Assa 

Assault, or Assault, 

There is no suggestion that the motive of Frank would be robbery. 
£ The mesh bag was in Hary pagan's hands and wa S described ^ Coniey, in his » 
re-direct examination, at the trial for the first tiffie. The size of the 
mesh bag, I cannot tell, out since a bloody handerchief df liary Phagan's 
was found ^; her side, it was urged before me by counsel for the defense, 
that Ifcdies usually carried their handkerchiefs in their mesh bags. 

If the motive was assault, either by natural or perverted means, 
fc the physicians evidence, who made the examination^ do* not disclose its 

accomplishment. Perversion by none of the suggested means could have oooui 
sioned the flood of blood. The Sectors testified that excitement might have 
occasioned it under certain conditions. Under the evidence, which is not se 
set forth in detail, there is every probability that the virtue of tfary 
phagan was not lost on the 26th day of April. Her mesh be* was lost, and 
there can be no doubt of this. The evidence shows that Donley was as de- 
praved and lecherous a negro as ever lived in Georgia, H e lay in watch 
and described the clothes and stocking of the women wfcb went to the 

factory. 

His story necessarily bears the construction that P r*nk had an engage 

ment with Uj£* Phagan, which no evidence in the case would justify. If 
Frank had an engag^g£ nley to lvatch f M him) it could only ntare utv.. 
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'£tt Hatty 2h*gan t since he made no improper suggestion to any other ferns 
on that dsy, &nd it was undisputed that tiaiftr did come up prior to 18.00 ^ 
ODlooi, Slid wiiqni could fratifc have been expecting except Hary Phagan under 
eonley^e .story, i&is view cannot he entertained > ^s an ftnJuetiiff£&"blF 
■reflection on the young girl. 

Wfitf the negro wrote the notes is a matter open to conjecture, 
had been drinking heavily thai morning , and it is possible that he under- 
took to describe the other negxo in the building so that it would ar«i 
suspicions^ 

it may be possible that his version is correct, 
The testimony discloses that he was in the habit of allowing men 
to go into the basement for immoral purposes for & consideration, and when 
Kaxy phagen passed bv him close to the hatchway leading into the basement 
and in the gloom e^d da^Kness of the entrance, he' e,t u&cked her. Tnat is 
the tr Uth we jn&y never know* 

CTURY'S TffiHDICT, 
The ^u^y which he&tfd the evidence sxid emsto the witnesses found the 
defendant, Leo M, Frenk, quilty of murder. They are the ones, under ouj- * 
laws* who are .sitEXggdohosen to weigh evidence and to determine its proba- 
tive value* They may consider the demeanor of th* witnesses upon the 
Stand and in the exercise of comsw senss will arrive with wonderful ace 
curacy at the truth of the contest. 
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JUDICIAKl'i. 
tinder our law, the only authority who can review the Merita of the 
oaee and question the Justice of *L verdict which has any evidence to sup- 

i 

port It, Ib the trial judge. The Supreme Court ie limited by the Con- 
stitution and the correction of errors of lew, The Supreme Court found Jt 
in the trial no error of law snd determined as a matter of law, aniS cor- 
rectly in SSjt judgement, that there was sufficient evidence to sustain 

the verdict. 

But under our judicial system, the trial judge is called upon to 
exercise his Vise discretion, and he cannot permit a verdict to star.d 

Which he believes to be unjust. A surest ion in the order over-ruling a 
motion for a new trial, that the Judge was not satisfied with the verdict, 



would demand a reversal by the Supreme Court, 
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Tn this connection Judge Roan declared orally from the bench 
he was not certain of the defendant's guilt - that with all the thought 
he had put on this case, he v^s net thoroughly convinced whether Fra# 
was guilty, or innocent - but thJr.t he did not have to he convinced - that 
the Jury wsb convinced and that there was no room to doubt that - that 
he felt it his duty to order that the motion for a new trial he over-ruled. 
This statement was not embodied in the motion over-ruling new trial. 
Under our statute, in oases of conviction of murder on circufcsjfcantial 
evidence, it is within the discretion of the trial judge to sentence the 
defendant to life imprisonment tcode Section 6&). 

The conviction of Irani: was on circumstantial evidence,, as the 
Solicitor C-enersl admids in his written argument. 

Judge Roan, however, misconstrued his power, as evidenced by the 
following charge to the jury in the case of the State against Prank; 

"If you believe beyond a reasonable doubt from the evidence in this 
case that this defendant is guilty' of murder, then, you would be authorized 
in that event to sey, "We, the jury, find the defendant guilty". Should 
you go further, gentlemen, End say nothing else in your verdict, the court 
TTOUldhave to sentence the defendant to the extreme penalty of murder, 
to~wit: "To be* hanged by the neoh until he is deed". 

Surely^ Judge Rosa entertained the extreme doubt indicated ^ his 
statement and'had remembered the power granted him by the Code, he would 
have sentenced the defendsjit to life imprisonment. ^ 

in a letter written to counsel he says, "I shall asTthe fteison 
Commission^ recommend to the Governor to commute Rg#<## sentence to life 
imprisonment *'****. It is possible that I showed undue deference to the ** 
jury" in this case, when I allowed the verdict to st^nd. They said by their 
verdict that they had found the truth. I was in a state of uncertainty, 
and so expressed myself ^******. After many months of continued deliber- 
ation, I am still uncertain of Rank's guilt. This state of unoerteinty 
is largely due by the character of the Conley testimony, ^ which the 

verdict w&e Hugely reached* 

"Therefore, X consider this , case in which the chief magistrate 
of the State should exert evexy effort in ascertaining the truth. The 
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execution of m\ person, whose guilt has not been satisfactorily prove 
is too horri'cle to contemplate. I do not "believe that a person should a 
meet with the extreme penalty of the law, until the Court* Jury add Gov- 
ernor shall have all been satisfied of that person's guilt. Hence , at 
the propei- time, I shall egress and enlarge upon these views, directly 
to the Prison Commission and Governor. 

"However , if for any sauee. I an prevented from doing this, you 
ere at liberty to use this letter at the hearing". 

It will thus "be observed that if cdnnkutatf on is granted, the ver- 
dict of the jury is not attacked, "but the- penalty is imposed for murder, 
which is^t£i2flpx£w&*l by the Stats and which the Judge, except for his 
misconception, would have imposed. Without attacking the Jury, o:: any 
of the courts, I would he carrying out the wiU of the Judge himself in 
malting the penalty that which he would have mz&e it end which he desires 

it shall be made,. 

In the case of Hunter, a white man charges with assassinating two 
white- women in the City of Savannah, who was found guilty and sentenced^ 
to "he hung, application: was made to "me for clemency. Hunter was ch&rgld 
with a negro with having committed the offense, and after he was convicted 
the negro was acquitted, it was hrought out V the , statement of the negro 
that another negro who was half-witted committed the crime, but no credence 
was given to the story, and he was not indicted. 

The Judge and Solicitor General refused to recommend clemency, hut 
upon a review of the evidence, and because of the facts and at the instance 
of the leading citizens of Savannah* who ware doubtful of the guilt of 
defendant, I coamuted the sentence/in order that there should "be no pos- 
sihiaiity'cf the execution of m innocent man. This action m n»t with 
the entire approbation of the people of Chatham County, 

In the case of John bright in JTamin County, two- men went to the 
mountain home of a citizen, called"him out and shot him and were trampling 
on his body, when his wife^vith a hahe in her arms, catts out to defend her 
hushand. One of the men struck the Woe with his gun and Killed it. 
wright was tried, found guilty and sentenced to death. Evidence was intro- 
duced as to his borrowing a gun. His threats, his escape after the shooting 
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occurred at the time he was an escape from the Fannin County Jail under ^2- 
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indictment for felony. 

I refused to interfere unless the Judge, or Solicitor, would M 
men& interference, which they declined to do. Finally, when on the gallows 
the Solid tor- a enerel recommended a reprieve, which I granted, and finally 
on the recommendation of the Judge and Solicitor General, as expressed in 
ay Order, I reluctantly oooiuted the sentence to life imprisonment. The 
doubt was suggested as to the identity of the criminal and as to the credi- 
bility of the testimony of prejudiced witnesses/ The crime was as hein- 
ous as this one and more eo. 
v In the Irani: case $» matters have developed since the trial which 

)C did not come before the jury, to-witi*» testimony of meeker, md.caving 
that the death notes were written in the basement, and the testimony of 
Br. Harris, that he was under the impression that the hair on the lathe 
was not that of Mary Phagan, and thus tending to show that the crime was 
not committed on the floor of Frank' a office. 

Wmle made tile subject ox'au extraordi^g Jftot-ioii f*r a «ew trial, 
it is wu-L Known &*t it is mm a practical impossibility to nave 
a verdict set aside lay this procedure. 

'The evidence might not have changed the verdict, hut it might have 
caused the jury to render a verdict with the recommendation to mercy. 

In any srent, the performance of ay duty under the Consttituinn, 
1. a matter of my conscience. The responsibility rests where the power 
1, reposed. Kudge Roan, with that awful sense of responsibility, which 
probably came over him^s he thought of that Judge before whom he would 
shortly appear, calis to me from pother world to request &ft I oo %m & 
,hioh * should have ****. done. I m «*«* misconstruction, abuse and 
condemnation, but I cannot stand th« constant companionship of an accusing 
conscience, which would remind me in every thought that I, as pernor 
of C-eorgia; failed to do what I thought to be right. There is a territory 
^beyond A ^MW ig&0f»**& certainty", for which the law provides 
in allowing life imprison^** instead of execution. This case bu been 

trisl , vj. ^ t«o J-^dres o-f 1 the SugpBme Court 
marked ^ doubt. The Judge doubted. Two Judges "** 

T ■ «$ +v,« qimreme Ccurt of the United States 

of Georgia doubted. Two Judges of tne Supreme 
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dotted. One of the iiSee Piison Coianlssioners doubted. ^ 

in w dudffiient. by granting ft citation in this case, I tn gftr <^ 
tuning the jw> *Se 3nd 3 e> and the appellate tzibWe, and'*t the s^e 
time eaa discharging Ml doty *hioh is pl^ed on ^e by the Constitution 

of tile State, 

Actios, .therefor, in .accordance vith id»t I believe to be sp duty 

under the oiroum stances of this case, it is 

OKHBRED: That the sentence in the case of Leo £ Xraiik is confuted 
from the death penalty to inrnrisonment for life. 

SSiis 21st dsy of June, 1915. 
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